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Pinnacle Wireless ("Pinnacle"), by undersigned counsel and pursuant to the schedule for 

this proceeding adopted by Order, FCC 13M-19 (October 25, 2013), hereby files this Response 

to the Joint Motion of the Enforcement Bureau and Maritime Communications/Land Mobile 

LLC ("Maritime") for Summary Decision on Issue (g) ("Joint Motion"). 

Based on the showings made in the Joint Motion it is clear that Issue (g) is ripe for 

summary judgment. Issue (g) addresses only (i) whether Maritime's site-based facilities were 

timely constructed within two years of initial authorization, and (ii) whether those facilities have 

been permanently discontinued. As set forth in the Joint Motion, there are only 16 Maritime site-

based facilities remaining after the settlement reached between Maritime and the Enforcement 

Bureau pursuant to which all of the other Maritime site-based facilities are being cancelled 

and/or surrendered. As the Enforcement Bureau recognizes, the only possible conclusion based 

on the undisputed facts in the record is that the 16 remaining site-based facilities were timely 

constructed and have not been permanently discontinued. 

DISCUSSION 

I. Summary Decision is Warranted Based on the Undisputed Facts. 

As a lessee of Maritime site-based spectrum, Pinnacle has a very strong interest in the 

uutcorne of this proceeding, particularly with regards to Issue (g). As previously established in 

this proceeding, 

Pinnacle is a lessee of Maritime's spectrum and relies on Maritime's spectrum in 
its business enterprises which Pinnacle ]eases to support its construction of 
trunked radio networks operated by two New Jersey agencies in connection with 
"critical communications" (e.g.,GSP for drivers on New Jersey Turnpike and 
Garden State Parkway). Pinnacle also has made investments to construct these 
networks on Maritime spectrum for agencies ofNew Jersey. 

Order, FCC 12M-2, ~9 (January 18, 2012) (granting Pinnacle's Petition to Intervene in this 

proceeding and designating Pinnacle as a Party). 
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A. The Site Authorizations Leased to Pinnacle Are Operational 

Pinnacle provided extensive information in Pinnacle's sworn responses to the Enforcement 

Bureau's Interrogatories detailing Pinnacle' s several spectrum leases with Maritime and Maritime's 

predecessor, Mobex Network Services ("Mobex").1 Pinnacle's sworn interrogatory responses also 

detailed Pinnacle's construction of the site-based authorizations Pinnacle leases from Maritime 

beginning in late 2005, as well as Pinnacle's continuing and ongoing operation of a Statewide system 

in New Jersey utilizing spectrum authorized under WR V37 4 to provide critical communications 

services to the New Jersey Turnpike Authority and the New Jersey Sports and Exposition Authority.2 

As shown in Pinnacle's sworn interrogatory responses and in the Joint Motion, Pinnacle's ongoing 

and extensive operations under the following Maritime site authorizations pursuant to spectrum 

leases are well established and undisputed in the record: WRV374-14 (Selden), WRV374-15 

(Verona), WRV374-16 (Allentown), WRV374-l 8 (Valhalla), WRV374-25 (Perrinville), and 

WRV374-33 (One World Trade Center). Joint Motion at -,r 22. Accordingly, in light of the 

extensive record evidence demonstrating the ongoing and continuing operation of these stations, 

it is undisputed that they are not permanently discontinued. 

B. These Site Authorizations Were Timely Constructed 

As shown in the Joint Motion (at W 14-16), the record evidence demonstrates that the site-

based facilities leased by Pinnacle from Maritime were timely constructed, and there is no 

evidence to the contrary. Indeed, as the Joint Motion explains, the issue of timely construction 

was already adjudicated by both the Wireless Bureau and the Commission-in proceedings in 

1 See Pinnacle Response to Enforcement Bureau's First Set oflnterrogatories and First Set of 
Requests for Production ofDocuments, filed AprillO, 2012 ("Pinnacle Discovery Responses"). 
The Pinnacle Discovery Responses were served on counsel for Havens and the Havens alter-ego 
entities at the request of said Havens counsel at the time. 
2 Id. 
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which Havens actively participated-and these same facilities that continue to support 

Pinnacle's operations were found timely to have met the initial construction requirement. Joint 

Motion at W 14-16, citing, In the Matter of Applications of Mobex Network Services, LLC, 19 

FCC Red 24939,24941-42, ~ 6 {WTB 2004); In the Matter of Applications ofMobex Network 

Services, LLC, 25 FCC Red 3390, 3395, ~ 9 (201 0). Given the finding in these earlier 

proceedings as well as Havens' participation in them, they are res judicata and present collateral 

estoppel on the issue of whether the stations were timely placed into operation within two years 

of original grant.3 Nor is there record evidence in this proceeding that would call into question 

the earlier findings of the Wireless Bureau and Commission or the extensive evidence introduced 

by Maritime demonstrating timely initial construction. See Joint Motion at~ 14-16. 

Accordingly, summary judgment on issue (g) is appropriate. 

II. Public Interest Demands That The Pinnacle Operations Continue 

As shown in the sworn Pinnacle Discovery Responses, Pinnacle's operations under the 

WRV374 site authorizations provide critical infrastructure and public safety communications for 

two New Jersey State agencies, protecting and serving millions and millions of drivers on the 

New Jersey Turnpike and Garden State Parkway and visitors to the Meadowlands complex every 

year. These facts are firmly established and are undisputed in the record. Clearly, maintenance 

of these operations serves the public interest. Any order in this proceeding that might have the 

effect of preventing these operations from continuing, such as cancellation of the underlying site 

authorizations, would have a very serious adverse impact on the public interest concerns served 

Montgomery County Media Network, 4 FCC Red 3749, ~4 (1989) ('"When an administrative 
agency is acting in a judicial capacity and resolves disputed issues of fact properly before it 
which the parties have had an adequate opportunity to litigate,' the principles of res judicata and 
collateral estoppel apply 'to prevent relitigation of factual disputes' resolved by the agency." 
Quoting, United States v. Utah Construction and Mining Co., 384 U.S. 394, 422 (1966)); Comsat 
v. !DB Mobile Communications, 15 FCC Red 7906, ~1 (2000). 
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by these stations. Accordingly, the public interest demands continuation of the underlying site 

authorizations that support these critical operations. 

Ill. Havens' Request to Reopen Discovery Should Be Rejected. 

Havens submitted three motions on December 2, 2013, all of which Pinnacle opposes. 

Havens' first motion requests that discovery be reopened. This motion is inappropriate and 

should not be granted. This proceeding had a very extended discovery period, which closed 

many months ago. Havens has not adequately justified why he was dilatory in undertaking 

discovery during the allotted period, nor has Havens justified why he waited so long after 

discovery closed before asking that it be reopened. Under these circumstances, Havens has 

failed to demonstrate that his situation warrants the very unusual step of reopening discovery at 

such a very late hour in the proceeding. In this respect, Havens' request that discovery be 

reopened is not even authorized under the scheduling order, which authorizes only "substantive" 

motions, such as ones for summary decision, rather than purely procedural motions such as those 

related to the timing of discovery. 

Additionally, Havens has not shown with any specificity what additional discovery he 

would pursue if his unusual request is granted- he has not stated what parties, or what 

documents or what questions he would pursue. Rather, Havens asserts that only ifthe motion is 

granted will he then come forward with "specific requests, identifying the parties involved, the 

addresses and other contact information (for subpoenas to non-parties) and the documents and 

information of relevance for the Judges consideration. ,,4 

It is apparent from Havens' lack of specificity that Havens wants to undertake a 

4 Havens First Motion Under Order 13M-19, at p.ll. 
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generalized fishing expedition, which is not allowed.5 Further, what Havens wants to fish for, as 

he asserts in his motion, is evidence relevant to character issues. 6 The request is unwarranted 

for that reason alone because character issues are not relevant to issue (g) which addresses only 

whether site based stations were timely constructed and whether such stations were permanently 

discontinued. Accordingly, Havens' attempt to reopen discovery is entirely unwarranted and 

should be rejected. 

CONCLUSION 

Wherefore, as discussed above, the Joint Motion of the Enforcement Bureau and 

Maritime for Summary Decision on issue (g) should be granted. Further, Havens' request that 

discovery be reopened should be denied. 

Dated: December 16, 2013 

Respectfully submitted, 

PINNACLE WIRELESS 

By: 

Albert J. Catalano 
CATALANO & PLACHE, PLLC 
3221 M Street, NW 
Washington, DC 20007 
Phone: 202-338-3200 
Fax: 202-338-1700 
Email: mjp@catalanoplache.com 

Counsel for Pinnacle Wireless 

5 Metroplex Communications, Inc., 4 FCC Red 8149, full (1989) ("discovery is not to be used as 
a ' fishing expedition"'). 
6 See Havens' First Motion at pp. 11 et seq. 
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CERTIFICTE OF SERVICE 

I certify that on this 16th day ofDecember, 2013, I caused copies of the foregoing 
docwnent to be served by U.S. Postal Service, First Class postage prepaid, on the following: 

Pamela S. Kane, Deputy Chief 
Brian J. Carter, Attorney 
Investigations and Hearing Division 
Enforcement Bureau 
Federal Communications Commission 
445 12th Street, S.W.- Room 4-C330 
Washington, DC 20554 
Counsel for the Enforcement Bureau 

Robert G. Kirk 
J. Wade Lindsay 
Mary N. O'Connor 
Wilkinson Barker Knauer, LLP 
2300 N Street, NW Suite 700 
Washington, DC 20037 
Counsel for Choctaw Communications, 
LLC and Choctaw Holdings 

Paul J. Feldman 
Harry F. Cole 
Fletcher, Heald & Hildreth, PLC 
1300 N. 17th Street- 11th Floor 
Arlington, VA 22209 
Counsel for Southern California Regional 
Rail Authority 

Charles A. Zdebski 
Gerlt F. Hull 
Eckert Seamans Cherin & Mellott, LLC 
1717 Pennnsylvania Avenue, N.W. 
Washington, DC 20006 
Counsel for Duquesne Light Co. 
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Warren Havens 
2509 Stuart Street 
Berkley, CA 94705 
For Himself and the 
"SkyTel" Entities 

Jack Richards 
Wesley Wright 
Keller & Heckman LLP 
1001 G Street, NW 
Suite 500 West 
Washington, DC 20001 
Counsel for Atlas Pipeline-Mid Continent 
LLC; DCP Midstream, LP; Enbridge 
Energy Co., Inc.; EnCana Oil and Gas 
(USA), Inc.; and Jackson County Rural 
Membership Electric Cooperative 

Jeffrey L. Sheldon 
Levine, Blaszak, Block & Boothby, LLP 
2001 L Street, NW, Suite 900 
Washington, DC 20036 
Counsel for Puget Sound Energy, Inc. 

Robert J. Keller 
Law Offices of Robert J. Keller, P.C. 
PO Box 33428 
Washington, DC 20033 
Counsel for Maritime 
Communications/Land Mobile, LLC 


